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Before R. S. Narula, C.J. & M. R, Sharma, J.
LAKSHMIRATAN ENGINEERING WORKS —Appellant.

versus

THE INDUSTRIAL TRIBUNAL, HARYANA AND ANOTHER,—
Respondents.

L.P.A. No. 5 of 1973.
August 19, 1974,

Industrial Disputes Act (XIV of 1947)—Section 33(2) (b) pro-
viso — Amount of ad hoc relief granted by an employer to an em-
ployee by accepting recommendation of the Wage Board — Whether
forms part of the wages of such employee — Industrial dispute re-
garding an employee pending before Industrial Tribunal — Employee
dismissed for misconduct — Employer tendering one month’s wages
short of the amount of ad hoc relief — Employee accepting the same
without protest—Requirements of priviso to section 33(2) (b)—
Whether complied with.

Held, that the amount of ad hoc relief granted by an employer
to his employee by accepting recommendation of the Wage Board
forms part of his wages and can be claimed by him as a matter of
legal right.

Held, that where an indusfrial dispute is pending before an In-
dustrial Tribunal regarding an emplovee, his employer can dismiss
him for misconduct under section 33(2) of the Act provided the
employee is paid wages for one month and an application is made by
the employer to the Tribunal for the approval of the action taken.
A statutory duty is thus cast on the employer to tender the whole
of the amount of one month’s wages to the employee as a condition
precedent for invoking the jurisdiction of the Tribunal to grant the
requisite approval. In view of the scheme of the Act, which is a
piece of social legislation, the employvee i3 not permitted to contract
out of his rights in that respect. The employer is, therefore, bound
to pay or tender the full wage of one month to the workman if he
wants to succeed in his application under the proviso irrespective of
whether the employee is prepared to take some lesser amount or
even to forgo the whole amount. Hence, the tender by the employer
of one month’s wages short of the amount of ad hoc relief granted
by him on the recommendation of the Wage Board, though
accepted by the employee without protest, does not comply with
the proviso to section 33(2) (b) of the Act,

Mr. J. P. Goyal, Advocate with Mr. S. P. Jain, Advocate, for the
appellant,

Mr, J. V. Gupta, Advoecate, for respondent No. 2.
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JUDGMENT

Narura, C.J—The questions that arise in this case relate to the
true scope and proper construction of the proviso to clause (b) of
sub-section (2) of section 33 of the Industrial Disputes Act (14 of
1947) (hereinafter called the Act). These questiong have arisen in
the following circumstances:—

Kanhaya Lal Sharma respondent No. 2 (hereinafter referred
to as the employee) wag dismissed on grounds of misconduct with
effect from February 15, 1969, by order of the Manager of the
appellant-company, dated February 14, 1969 (Annexure ‘J’ to the
writ petition). Notice Annexure ‘K’ of the same date wag given by
the appellant to the employee in which after referring to his mis-
conduct, etc., and telling him that he had been dismissed from the
appellant’s service with effect from February 15, 1969, it wag stated
as below:—

“In view of the pendency of an industrial dispute relating to
thig organisation before the Industrial Tribunal, Haryana,
an application for the approval of our action in dismissing
you from the service of this company, is simultaneously
being made by the Management as required under the
provisions of section 33(2)(b) of the Industrial Disputes
Act, 1947. You can collect your legal dues from the
Accounts Department on 15th February, 1969, along with
one month’s wages of which you are entitled to as per
provisions of the Industrial Disputes Act, 1947, vis-a-vis
the approval from the Tribunal, and 37 days average pay
as suspension allowance at the rate of half of your
average pay as per clause 20(11) of the Standing Orders,
when the suspension was necessitated for purposes of
enquiry. For rest of the days, you have not been found

entitled to any suspension allowance for your own
default.”

This notice was served on the employee on February 14, 1969. He
did not turn up on February 15, 1969, to collect the amount offered
to him in the notice. February 16, 1969, happened to be Sunday.
On Monday next, that is on February 17, 1969, the appellant remit-
ted to the employee by money order the amount of his one month’s
salary. By now it is the common case of both sides that the amount
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remitted to the employee did not inciude the sum of Rs. 6 to which
he was entitled in terins of some ad hoc velief which had  been
granted to him by the appeilant by accepting the recommendations
of the Wage Board. The employee accepted the amount remitted
to him by money order without lodging any protest. On the same
day, that is on February 17, 1965, the  appellant made  application
Annexuie "L’ to the Industrial Trivunal, Havvana, under the proviso
to section 33(2)(b) of the Act for approvai of the order of the em-
pioyee’'s dismissal. In pavagraph 17 of tbe application, the appellant
had stated as follows:—

“That Shri Kanhaya Lal Shavisa having not eome to the factory
on 14th February, 1869, i divected, was sent for on the 15th
February, 1969 and having declined to come and also
when the Labour Oflicer, Shri K, I°, Jeggi himself having
gonie to hig house on the idih and 17th  February, 1969,
not having found him there and 15th  February, 1969,
being a postai holiday due to ‘Maha Shivratri’, and 16th
February being a Sunduay. the dismissal order has  been
sent to him today the 17ih Yebruary, 1669, by registered
AD. at his house addvess. Ifig one nonth’s  salary as
required to be paid to him under section 33(2)(b) of the
industrial Dispute/' Act, 1847, has been sent to him by
money order today, the [7th  February, 1969,—vide

money order receipt o 4514, dailed 17th February, 1969.”

In pavagraph 18 of the suid application, the appellant offered the
employee to collect hig 37 days’ average pay as suspension period
allowance as per provisions of the Standing Orders besides his
sther dues  from ine  Accounts Departinent o the factory on any
working day during oilice hours. That particular offer is not
directly concerned with the requirements of the proviso in question.
In his reply (Annexure ‘M, dated Awvcil 1, 1969), to the application
for approval (Annexure L), no plen wag taken by the employee
about the non-payment of the disputed amount of Rs. 6 or about
the amount paid to him by moeney ovder being deficient. The em-
plovee did, however, make a scuiaie application (Annexure ‘N),
dated April 1, 1569, under section 33-C{Z) uf the Act for payment of
his earned leave wages amounting to Rs, 402 for the years 1967-68,
and for wages for suspension peviog of four months and 19 days at
half the normal wages amounting to Re 417, In  all he claimed
Rs. 819 in that application. Notice of that application having been
given to the appellant, the claim of the employee contained in
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Annexure ‘N’ was settled to the satisfaction of the employee by
payment of a sum of Rs. 615 to him which was evidenced by the
employee’s receipt Annexure ‘O’ which is in the following words: —

“Received the following amount from Messrs Lakshmiratan
Engineering Works Ltd., through Mr. R. P. Jaggi, Labour
Officer, N.I.T., Faridabad in full and final settlement of all
my dues as per details below: —

“(1) 654 days leave with wages @ Rs. 180

per month ... Rs. 393.00
(2) 37 days wages for suspension period
pending enquiry ... Rs. 222.00

Total ... Rs. 615.00
(Rupees six hundred and fifteen only)

Sd/- ..,
KANHAYA LAL SHARMA,
26-6-1969".

(2) An objection was taken by the employee before the Industrial
Tribunal that the amount of one month’s wages paid to him by
money order was deficient, inasmuch as the amount due to him on
account of interim relief had not been paid to him. The appellant
did not for a moment canvass before the Tribunal that there was
either any clerical or accidental error in the calculation of the
amount remitted to the employee by money order or that the offer
made to the employee in the notice Annexure ‘K’ wag for the whole
amount including the disputed sum of Rs. 6. The position taken up
on behalf of the appellant before the Tribunal is summed up in the
impugned order of the Tribunal in the following words: —

“The position taken up on behalf of the management is that
interim relief does not constitute a part of the wages be-
cause this relief is being paid by the management volun-
tarily on the basis of the recommendations of the Wage
Board which have no statutory force. The contention ef
the learned representative of the managementis correct
to this extent that the recommendations of the Wage Board
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are not binding on the parties and the management is
not bound to implement the recommendation or to pay
any interim relief but the position is different if the
management of their own accord choose to grant any
interim relief to their workman in pursuance of an
agreement expresg or implied.”

The above-quoted contention of the appellant was rejected by the
Tribunal, and it was held that the appellant was not entitled to
deduct from the workman’s wages for one month the amount of the
interim relief which had been granted to the employee voluntarily
by the appellant, and which was not claimed to be any ex-gratia
payment. When that contention failed, the representative of the
management asked for further time for arguments, and when he
was not able to find any authority in support of the view that
interim relief does not constitute a part of the wages, he made a
statement that the management was prepared to pay the amount
of the interim relief as well. This igs stated in the last paragraph
of the impugned order of the Tribunal. This matter was dealt with
and disposed of by the Tribunal in the following words: —

“He (representative of the management) stated that if the
Tribunal is of the opinion that the interim relief also
forms part of the wages, the management have no objec-
tion to make this payment also because this constitutes
only a very small part of the wages. This submission of
the learned representative of the management is also
correct but the question is whether the services of the
applicant can be considered to have been validly termina-
ted with effect from 15th February, 1969, when the man-
datory requirement of the law i.e. tender of one month’s
wages has not been knowingly complieq with. Had it
been the case of the management that they intended to
pay full one month’s wage due to the workman ang a
lesser amount has been paid to him by reason of a bona
fide mistake in the calculation then the matter would
have been different. We have already seen that the
position in the present case was that the management all
along took up the stand that the interim relief does not
constitute a part of the wageg and, therefore, it was not
sent to the workman along with hig wageg and dearness

- allowance, etc, and when this question came up for
arguments and the attention of the learned representative

Y
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of the management was drawn to the definition of the
term “Wages” as given in clause (rr) of the Industrial
Disputes Act and reproduced above, the learned repre-
sentative of the Management asked for further time for
arguments and when he was not able to find any authority
in support of the view that interim relief does not con-
stitute a part of the wages, he made a statement that the
management are prepared to pay the interim relief as
well. Under these circumstances there is no option but
to hold that the omission to pay the interim relief was
intentional on the part of the management.”

No other ground having been urged before the Industrial Tribunal,
he held that the provision of section 33(2)(b) of the Act had not
been complied with, and, therefore, declined to approve of the em-
ployee's dismissal. That order of the Tribunal was sought to be
quashed by a writ in the nature of Certiorari in the appellant’s
C.W.P. No. 2587 of 1970. The learned Single Judge before whom the
writ petition came up for final disposal dismissed it by his order,
dated October 12, 1972,

(3) The first argument which was pressed before the
learned Judge was - the same which had been advanced
before the Tribunal, namely that the interim relief could not be
claimed by the employee as a matter of legal right, and the recom-
mendations of the Wage Board were not binding on the appellant.
That argument was rightly repelled by the learned Single Judge,
and has not been advanced before us at all. On the other hand
that stand has been expressly given up before us by the learned
counsel for the appellant,

(4) The next point that was urged before the learned Single
Judge was that the employee did not even appear to be aware of
his entitlement to the ad hoc or interim relief when he made the
application under section 33(2) (Annexure ‘N’) claiming wages at
the rate of Rs. 180 per mensem for the period of leave and suspen-
sion, or even when he passed out the receipt Annexure ‘O’ in full
and final settlement of his dues for those periods. That argument
did not find favour with the learned Judge in Chambers on the
ground that there could be no estoppel where the truth of the real
position was known to the management-appellant, and on the
additional ground that the employer’s obligation to make the pay-
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ment or tender of one month’s wages in accordance with the proviso
to section 33(2)(b) of the Act at the time of the filing of hig appli-
cation for approval of the proposed action of the workman’s
dismissal from service may appear to be independent of hig obliga-
tions to pav the wages for leave and suspension periods.

(5) Lastly it was held by the leaimed Judge that even if there
was some error of fact in the decision of the Tribunal, a mere wrong
decision cannot be corrected by a writ of Certiorari as that would
be using the writ petition as an appeal. and that there was no mani-
fest error apparent on the face of the impugned order.

(6) This appeal has been preferred against the said order of the
learned Single Judge dismissing the appellant’s writ petition. 1t
may be mentioned at this stage that two workmen had been dis-
missed by the appellant in almost similar circumstances, that is the
employee and one Ganga Parshad. The only difference between the
two cases at the stage of the proceedings before the Industrial
Tribunal was that whereas Ganga Parshad had expressly taken up
the plea that one month’s wages had not been paid to him in reply
to the application for approval, no such specific plea had been taken
up by the employee in his written reply to the application of the
appellant.  The writ petition was also dismissed by the same
judgment of the learned Single Judge. Whereas L.P.A No. 6 of
1973 preferred by the present appellant against the judgment of the
learned Judge in Chambers dismissing the writ petition against
Ganga Parshad was dismissed by Harbang Singh. CJ., and Tuli, J.
on February 2, 1973, in limine, the present appeal was admitted by
the same Bench on the gsame day. The distinction between the
two cases on account of which the two appeals met different fate at
the motion hearing is clear from the orders passed by the learned
Judges at that stage. In the present appeal it was stated by the
Motion Bench admitting the appeal as below: -

“Mr. J. P. Goyal (with Mr. S. P. Jain) says the point of one
month’s wages was not taken by the respondent before
the Industrial Tribunal. and he had given a full and final
receipt Notice.”

While dismissing L.P.A. 6 of 1973. the Motion Bench observed:—

“In this case the respondent worker did take the plea that
one month’s wages were not paid. Dismissed.”
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(7) Sub-section (1) of section 33 of the Act prohibits alteration
of the conditions of service applicable to any workman to his
prejudice by an employer during the pendency of any conciliation
proceedings or any proceedings before a Labour Court or Tribunal
in respect of any industrial dispute save with the express permission
in writing of the authority before which the proceedings are pending.
Sub-section (2) of section 33 is in these terms:—

“During the pendency of any such proceeding in respect of
an industrial dispute, the employer may, in accordance
with the standing orders applicable to a workman con-
cerned in such dispute, or, where there are no such
standing orders, in accordance with the terms of the
contract, whether express or implied, between him and
the workman,—

(a) alter, in regard to any matier not connected with the
dispute, the conditions of service applicable to that
workman immediately before the commencement of
such proceeding. or

(b) for any misconduct not connected with the dispute,
discharge or punish, whether by dismissal or other-
wise, that workman:

Provided that no such workman shall be discharged or
dismissed, unless he has been paid wages for one
month and an application has been made by the
employer to the authority before which the proceed-
ing is pending for approval of the action taken by
the employer.”

The employee had been dismissed by the appellant on the ground
of miseonduct during the pendency of reference No. 56 of 1967,
before the Industrial Tribunal, Faridabad. It is, therefore, the
common case of both sides that obtaining of the approval of that
Tribunal under the proviso in question was necessary for the
appellant. An  application for approval under section 33(2)(b)
cannot be granted unless the two conditions precedent specified in
the proviso have been satisfied, namely: —

(i) that the employee has been paid “wages for one month”;
and
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(ii) an application hag been made by the employer to the
authority before which the proceeding is pending.

The second condition was admittedly satisfied in this case by the
application (Annexure ‘L’), dated February 17, 1969, having been
made by the appellant to the Tribunal. The entire dispute relates
to the fulfilment of the first condition. Whereas the case of the
employee which has found favour with the Tribunal as well as with
the learned Single Judge is that the said requirement wag not
satisfied, inasmuch ag the amount paid to him by money order
admittedly fell short of the amount due to him as one month’s
wages by Rs. 6, the submission of the appellant ig that the require-
ment of payment of one month’s wages has been substantially
complied with by the appellant by serving notice Annexure ‘K’
followed up by the money order.

(8) Mr. Goyal, the learned counsel for the appellant. submitted
that: —

(i) the offer made by the appellant to the employec in the
former’s notice, dateq February 14, 1969 (Annexure ‘K’),
should by itself be treated as tender of the amount due,
and, therefore, equivalent to actual payment thereof for
purposes of the proviso to section 33(2)(b);

(ii) the appellant is not liable to be penalised by dismissing
its application for approval of the order of the employee’s
dismissal simply because the amount paid to the employvee
was deficient by a petty sum of Rs. 6 due to a bona fide
error in calculation of hig dues ; and

(iii) even if the amount paid by an employer to the employee
happens to be lesg than one month’s wages, the require-
ments of the proviso are satisfied if the employee does
not protest against the deficiency. and in any case if he
accepts the short payment in full and final settlement
of his claim. In the present case the employee accepted
the amount paid to him in full settlement of his claim
without any protest.

(9) Counsel hag placed reliance [or almost all of his above-
guoted submissions on the judgment of their Tordships of the
Supreme Court in the Management of Delhi Transport Undertaking
v. The Industrial Tribunal, Delhi. and another, (1). What happened

(1) AIR. 1965 S.C, 1503,




703

Lakshmiratan Engineering Works v. The Industrial Tribunal,
Haryana and another (R. S. Narula, C.J.)

in that case was this. The management of the Delhi Transport
Undertaking proposed to dismiss its employee Hari Chand, Conductor,
with effect from October 31, 1961, during the pendency of an
industrial dispute. An application, dated October 28, 1961, was
filed by the Undertaking before the Tribunal for its approval
under the proviso to section 33(2)(b). A memorandum was issued
to Hari Chand on October 30, 1961 informing him of the order of
dismissal, and intimating to him that he should report to the
Accounts Officer of the Undertaking to receive the payment of one
month’s wages due to him under section 33(2)(b), and to surrender
his uniform, etc. Whether Hari Chand did not appear before the
Accounts Officer or wag refused payment is not relevant for our
purposes. The fact remains that one month’s wages were not paid
to him at that stage. He, therefore, filed a complaint under section
33-A of the Act on November 3, 1961, complaining of non-payment
of one month’s wages to him. On the same day, the amount
equivalent to his one month’s wages (there wag no dispute about
the quantum of the amount remitted to him) was remitted by the
Undertaking to Hari Chand by money  order. There-
upon his complaint wunder section 33-A was dismissed by the
Tribunal. On those facts the Tribunal declined to accord its
approval and dismised the Undertaking’s application under the
proviso. The Undertaking preferred an appeal [by special leave
to the Supreme Court against the decision of the Tribunal. It was
in the course of disposing of the said appeal that the Supreme Court
observed in answer to the question:—

“whether the application for approval should have been
rejected because wages for one month were not actually
paid before the order of dismissal as required by the
proviso to section 33(2) (b) of the Act,”

that the proviso does not require that the wages for one month
should have been actually paid because in many cases the employer
can only tender the amount before dismissal, but cannot force the
employee to receive the payment before the dismissal becomes
effective. On facts it was found by the Supreme Court that Hari
Chand had not purposely received the wages offered to him by the
memorandum informing him of his dismissal from service because
he intended to make a complaint against the Undertaking, and,
therefore, the tender had been made to him on the 30th before the
order of dismissal came into force. It was in the above-mentioned
circumstances that their Lordships held that there was no failure
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on the part of the Undertaking to comply with the requirements of
the proviso. The material difference between the facts of that case
and the one in hand is obvious. The question that was agitated in
the case of the Management of Delhi Transport Undertaking (supra)
was as to what may in peculiar circumstances amount to payment
of the wages within the meaning of the proviso. That is not the
question here. It has not been agitated on behalf of the employee
at any stage that the amount ultimately paid to him was not
tendered to him within time. His complaint is confined to the
deficiency in the quantum of payment. No such dispute arose in
the case decideg by the Supreme Court. Whether the tender of
the amount of wages due to a workman under the proviso to section
33(2)(b) is or is not valid so as io absolve the employer of his
liability to pay the amount for the purpose of the proviso is a ques-
tion of fact which must necessarily be decided on the facts and in
the circumstanceg of a given case. In the case of the Management
of Delhi Transport Undertaking (supra), it wag obvioug that there
was no fault of the employer in withholding payment, and that it
was the workman, who had deliberately refused to accept the same.
The employee in our case never refused to accept payment of the
amount remitted to him by money order. He has not made any
capital of the fact that the amount was not paid to him earlier.
Whereas the appellant had tried to justify non-payment of the sum
of Rs. 6 on account of interim relief at all earlier stages in this
litigation, the learned counsel for the appellant did not canvass that
point before us. In fact he conceded that the law laid down by
the Tribunal in that respect, and upheld by the learned Single
Judge is correct, and that an additional sum of Rs. 6 on account
of the amount due by way of interim velief, did form part of the
wages of the employee for one month and should have been
included in the amount remitted to the employee by money order.
There would indeed have been strength in the argument of
Mr. Goyal about the offer made in the notice Annexure ‘K’ being
sufficient to satisfy the requirements of the proviso if the appellant
had intended to offer to the employee hig full one month’s wages
including the sum of Rs, 6 in question. This cannot be said to be
true in the circumstances of the instant case, for more than one
reason. Firstly, no such plea was taken up at the initial stage
before the Tribunal. Secondly, when the deficiency was pointed out
to the appellant before the Tribunal, it did not offer to make up the
same, but tried its best to justify the short payment, by arguing
that the amount due on account of the interim relief could not be
considered to be a part of the employee’s wages for purposes of the
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proviso. It was not urged at any stage before the Tribunal or
before the learned Single -Judge or even before us that the short-
fall in payment was due o some miscalculation or clerical error.
From the facts and circumstances detailed in the opening part of
this judgment, it is abundantly clear that the appellant deliberately
abstained from inclading the sum of Rs, 6 in question in the
remittance ag it was advised that it did not form part of the wages
to which the employee wag entitled. The offer made in Annexure
‘K’ which does not specify the amount of the wages for one month
has to be read in the light of the other admitted facts and cir-
cumstances. It cannot possibly be argued that whereas the appel-
lant did not include the sum of Rs. 6 in the money order remittance
as it thought that the said amount wag not due to the employee,
the appellant had still offered to the employee to collect the same
as a part of his wages when inviting the employee to the office of
the appellant for collecting his dues, In the circumstances of this
case, therefore, the offer made in Annexure ‘K’, even if it amounts
to a tender by itself cannot be said to be for the whole amount,
but must be presumed and treated to be an offer of the amount
which was ultimately remitted by the appellant to the employee by
money order on February 17, 1969.

(10) The next question that remains to be dealt with relates
to the claim of the appellant that the employee having accepted
the amount tendered to him by money order without any protest,
it should be held that the requirements of the proviso were satisfied.
I am unable to agree with this submission. A statutory duty
is cast on the employer to tender the whole of the amount of one
month’s wages to the employee as a condition precedent for invok-
ing the jurisdiction of the Tribunal to grant the requisite approval.
In view of the scheme of the Act, which is a piece of social legisla-
tion, the employee is not permitted to contract out of his rights in
that respect. The employer is, therefore, bound to pay or tender the
full wage of one month to the workman if he wants to succeed in
his application under the proviso irrespective of whether the em-
ployee is prepared to take some lesser amount or even to forgo the
whole amount. In any case it is clear on the facts of this case, that
the employee never accepted the amount in full settlement, and
never agreed to forgo his claim for the deficiency. He accepted
whatever was tendered to him by money order, and supported the
obje?tion about the deficiency at the hearing of the appellant’s
application under section 33(2) (b) by the Tribunal. The argument



706
IL.R. Punjab and Haryana (1976)1

of the learned counsel for the appellant that the employee’s re-
ceipt (Annexure ‘O"), dated June 26, 1969, having been drawn ex-
pressly in full and final settlement of his claim does not leave it
open to the employee to claim that the payment was not made in
full must be rejected on the short ground that the receipt Annexure
‘0" for Rs, 615/- relates to the claim made by the employee under
section 33-C(2) of the Act for Rs. 812/~ as per his application (An-
nexure ‘N’), dated April 1, 1969. That payment has nothing what-
ever to do with the payment of one month’s wages required under
the proviso. The receipt of the sum of Rs. 615/~ in full and final
settlement only meant that no part of the claim of the employee
under section 33-C(2) contained in Annexure ‘N’ survived after re-
ceiving that payment. Nor is there any force in the argument of
Mr. Goyal that merely omitting to specify any amount against the
relevant column in the prescribed form of Annexure ‘N’ relating to
wages in lieu of notice should amount to an admission on the part
of the employee about his having given up the claim for one month’s
wages. On the facts of this case, therefore, it cannot possibly be
held that the employee gave up his claim to the additional sum of
Rs. 6/- to which he was admittedly entitled or that he accepted any
amount in full settlement of the amount due to him under that pro-
vision. The finding of fact recorded by the Tribunal in that res-
pect in favour of the employee is unassailable. Even otherwise
such a finding cannot be interfered with in Certiorari proceedings.

(11) The judgment of the Supreme Court in the Hindustan
General Electrical Corporation. Lid., v. Bishwanath Prasad and
another (2), on which reliance was also placed by Mr. Goyal is not
at all relevant for deciding any of the propositions of law canvassed
by Mr. Goyal before us. Emphasis was laid by Mr. J. V. Gupta,
learned counsel for the employee, on the fact that the appellant had
not raised the question of Annexure ‘K’ amounting to sufficient
tender, or the point of inadvertent bona fide error in calculating
the amount, or even about the emplovee having accepted the
amount in full settlement before the Tribunal, and, therefore, it
should not be permitted to raise those mixed questiong of law and
fact for the first time before this Court in writ proceedings, as the
decision of the Tribunal is within its jurisdiction, and there is na
error of law apparent on the face of the order of the Tribunal which
may justify interference therewith by way of a writ in the nature
ot Certiorari. There is great force in this submission of Mr. Gupta.

(2) ALR. 1971 S.C. 2417.
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From whatever angle, therefore, this case ig looked at, the appel-
lant cannot succeed. The judgment of the learned Single Judge
appears to me to be correct, and I would uphold the same.

(12) No other point having been argued by Mr. Goyal, this
appeal hag to be and ig hereby dismissed. In view of the fact, how-
ever, that the appellant ig likely to be foisted with substantial lia-
bility for payment to the employee due only to an erroneous im-
pression of the appellant regarding the correct legal position, we
ieave the parties to bear their own costs in this appeal ag well as
in the writ petition.

Sharma, J.—I agree.

B. S G:
Before M. L. Verma, J.

SMT. SARUPI AND OTHERS,—Petitioners.
versus

HAR GIAN AND OTHERS,—Respondents.
E.F.A. No. 219 of 1974
August 20, 1974.

Specific Relief Act (XLVII of 1963)—Section 28(1)—Court pas-
sing a decree for specific performance of contract of sale—Whether
has to fix a period for deposit of sale consideration—No period fixed
jor deposit in the decree—Such period—Whether can be fixed and
extended after the decree—Notice to the other party before fixation
and extension of the period—Whether necessary—Decree for Speci-
fic performance fixing period for deposit of the sale consideration
with no default clause—Deposit not made within the time fixed—
Decree-holder—Whether can execute the decree within the period
extended by the Court—Decree containing default clause of dismissal
of the suit on the failure of the deposit within the fixed period—
Court—Whether can extend such period—Deposit of money made in
wrong Court and the Court accepting the same—Such deposit—
whether invalid.

Held, that the Code of Civil Procedure, 1908 does not prescribe
any particular form for the drawing up of a decree for specific per-
formance as it does in the case of some other decrees. All that a



